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^  The  Transfer  of  Merchant  Vessels 
From  Belligerent  to 
Neutral  Flags 


The  transfer  since  the  outbreak  of  the  European  war,  of  a 
large  number  of  merchant  vessels  from  belligerent  to  Amer¬ 
ican  registers,  in  pursuance  of  a  provision  in  the  Panama 
Canal  tolls  act  of  August  24,  1912,  as  amended  by  the  emer¬ 
gency  shipping  act  of  August  18,  1914;  the  purchase  of  the 
Dacia  from  the  Hamburg- American  Line  by  an  American 
citizen;  and  the  proposed  purchase  of  other  merchant  ves¬ 
sels  under  belligerent  registry  now  lying  in  American  ports, 
have  given  rise  to  much  discussion  concerning  the  conditions 
under  which  transfers  of  flag  from  belligerent  to  neutral 
registers  are  legally  permissible.  In  this  paper  an  attempt 
will  be  made  to  examine  the  law  and  the  practice  governing 
such  transactions  when  they  take  place  after  the  beginning 
I  of  hostilities  and  to  state  the  conclusions  which  may  he 
drawn  therefrom. 

The  act  of  Congress  of  August  24,  1912,  authorized  the 
jo  admission  to  American  registry  of  foreign-built  merchant 
Lc  vessels,  if  American-owned  and  not  over  five  years  old,  and 
S  the  act  of  August  18,  1914,  removed  the  restriction  as  to 
the  age  of  the  ship  which  might  be  so  transferred  in  pur- 
[  suance  of  the  first  mentioned  act.  From  a  report  trans- 
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mitted  to  the  Senate  by  the  Secretary  of  Commerce  on 
December  12,  1914,  it  appears  that  down  to  that  date  102 
vessels,  aggregating  nearly  500,000  tons  had  been  admit¬ 
ted  to  American  registry  since  the  signing  of  the  emer¬ 
gency  act  of  August  18.  Of  these  79  were  transferred  from 
British  registry,  12  from  German  registry,  and  the  rest 
from  Belgian,  Norwegian,  and  Roumanian  registry.^  Two 
of  these,  the  Brindilla  and  the  Platuria,  which  at  the  out¬ 
break  of  the  war  were  under  German  registry,  were  seized 
by  British  cruisers  in  October  last  on  the  charge  of  carry¬ 
ing  contraband  to  Germany.  The  British  government  re¬ 
leased  them,  however,  without  raising  the  question  of  the 
legality  of  the  transfers.  In  neither  case  did  the  transfer 
involve  a  change  of  ownership,  inasmuch  as  both  vessels 
were  owned  by  American  citizens  at  the  time  of  the  trans- 
fer,jand  perhaps  it  was  for  this  reason  that  the  British 
government  did  not  regard  the  transfers  as  objectionable. 
Nevertheless,  the  vessels  were  undoubtedly  liable  to  cap¬ 
ture  while  under  German  registry,  notwithstanding  their 
neutral  ownership.  The  declaration  of  London  (Article 
57)  lays  down  the  rule  that  subject  to  the  provisions  re¬ 
specting  transfers  to  another  flag,  the  neutral  or  enemy 
character  of  a  vessel  is  determined  by  the  flag  which  she 
is  entitled  to  fly,  and  the  British  naval  war  manual  declares 
that  “the  commander  will  be  justified  in  treating  as  an 
enemy  vessel  any  vessel  under  the  flag  of  the  enemy  gov¬ 
ernment”.  In  short,  the  enemy  character  of  a  ship  is  de¬ 
termined  by  its  flag  and  not  by  the  nationality  of  its  owner.^ 
The  character  of  the  acts  by  which  the  Brindilla  and  the 
Platuria  were  transferred  from  German  to  American  reg¬ 
istry  is  therefore  governed  by  the  same  rules  that  govern 
transfers  involving  a  change  of  ownership  as  well  as  a 
change  of  nationality.  If  the  transfers  were  not  hona  fide 
transactions,  or  if  they  were  made  to  avoid  capture,  they 

1  See  the  list  in  the  Congressional  2  Compare  Westlake,  “Interna- 
Record,  December  14,  1914,  pp.  182,  tional  Law,”  Vol.  II,  p.  153. 
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were  not,  according  to  the  Declaration  of  London,  lawful 
transfers,  notwithstanding  the  neutral  ownership  of  the 
vessels,  and  the  British  government  might  have  refused  to 
recognize  them  as  such,  although  it  chose  not  to  raise  the 
question. 

In  the  case  of  the  Dacia  a  somewhat  different  question 
is  involved.  This  vessel  was  purchased  by  an  American 
citizen  from  the  Hamburg- American  Line,  after  the  out¬ 
break  of  the  war,  while  it  was  lying  in  an  American  port, 
and  was  admitted  to  American  registry  in  pursuance  of 
the  emergency  act  of  August  18  last.  The  transaction  in 
this  case  involved  a  change  of  ownership  as  well  as  a  change 
of  nationality.  It  involved  the  question  as  to  the  right  of  a 
neutral  to  purchase  after  the  outbreak  of  hostilities  mer¬ 
chant  vessels  flying  an  enemy  flag  and  to  transfer  them  to 
a  neutral  registry.  The  steamer  was  subsequently  laden 
with  cotton  intended  to  be  shipped  to  Germany,  and  the 
American  government  insured  the  cargo  in  pursuance  of 
the  emergency  war  risk  insurance  act  passed  by  Congress 
in  September  last,  although  it  declined  to  insure  the  vessel. 
The  American  government  requested  an  assurance  from 
the  British  government  that  the  Dacia  should  be  allowed 
to  carry  its  cargo  to  Rotterdam  without  molestation,  but 
not  being  willing  to  admit  the  legality  of  the  transfer  and 
not  wishing  to  waive  its  rights  in  the  premises,  it  declined 
to  give  the  assurance,  and  announced  that  the  vessel  would, 
if  captured,  be  put  in  the  custody  of  a  prize  court  in  order 
that  the  validity  of  the  transfer  might  be  judicially  de¬ 
termined.  The  French  government  went  further  and  filed 
with  the  Department  of  State  a  communication  in  which  it 
notified  the  government  of  the  United  States  that  it  would 
decline  to  recognize  the  transfer  to  American  registry  of 
any  German  vessels  purchased  by  citizens  of  the  United 
States.  Late  in  February  the  Dacia  was  seized  by  a  French 
cruiser  while  en  route  to  Rotterdam  and  was  taken  into 
Brest,  where  it  is  now  in  the  custody  of  a  French  prize  court. 

Waiving  consideration  of  the  question  of  the  legality  of 
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transfers  of  merchant  vessels  from  a  belligerent  to  a  neu¬ 
tral  flag  before  the  outbreak  of  war,  since  there  have  been 
no  important  transfers  of  this  kind  during  the  present  war,® 
let  us  address  ourselves  to  the  question  at  issue  in  the  case 
of  the  Dacia,  namely,  whether  a  neutral  individual  may 
after  the  outbreak  of  war  purchase  a  merchant  ship  from 
a  belligerent  owner,  while  the  ship  is  laid  up  in  a  neutral 
port,  register  it  under  a  neutral  flag,  and  employ  it  in  com¬ 
merce  with  the  country  whose  flag  it  was  flying  before  the 
transfer  took  place.  Heretofore,  there  has  been  a  diver¬ 
gence  of  view  and  practice  among  states  in  regard  to  the 
validity  of  such  transactions,  and  while  the  representatives 
of  the  several  belligerents  in  the  present  war  reached  an 
agreement  in  1909  on  the  question,  the  terms  of  which  are 
embodied  in  the  Declaration  of  London,  this  act  has  not  been 
ratified  in  accordance  with  its  own  provisions  and  cannot, 
therefore,  be  considered  as  legally  binding  in  the  present 
war,  although  several  of  the  belligerents  have  announced 
their  intention  of  observing  it  subject  to  certain  modifica¬ 
tions,  none  of  which  (except  those  made  by  Germany)  in 
fact  touch  the  provisions  concerning  transfers  of  flag. 

American  and  English  practice  in  the  past  has  recognized 
the  validity  of  transfers  after  the  outbreak  of  war  provided 
they  were  bona  fide,  and  not  merely  colorable,  but  the 
French  and  Eussian  rule  has  been  otherwise.  The  French 
rule  is  an  old  one  and  is  found  in  the  prize  regulations  of 
1704  and  1788,^  which  declare  that  no  vessel  of  enemy’s  con¬ 
struction  or  which  had  been  at  any  time  owned  by  an  enemy 
should  be  reputed  neutral  without  proof  that  the  sale  to  the 
neutral  was  made  before  the  commencement  of  hostilities. 


3  As  a  matter  ,of  fact  there  were 
two  rather  unimportant  cases  of 
transfers  before  the  outbreak  of  the 
war.  These  were  the  cases  of  the 
Tommi  and  the  Rothersand,  two 
German  vessels  which  were  trans¬ 
ferred  not  to  a  neutral  flag  but  to 
British  registry  while  the  vessels 
were  making  a  voyage  from  Ger¬ 
many  to  England,  the  transfer  be¬ 


ing  made  by  telegram.  The  English 
prize  court  refused  to  recognize  the 
validity  of  the  transfer.  See  an  ar¬ 
ticle  by  Norman  Bentwich  in  the 
Journal  of  International  Law,  for 
January  last,  p.  43. 

4  For  a  statement  of  the  French 
Rule,  see  Depuis,  “Le  Droit  de  la 
Guerre  Maritime,”  Secs.  96,  97. 
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Apparently,  however,  French  practice  since  the  middle  of 
the  nineteenth  century  has  not  been  in  strict  accordance 
with  the  ancient  rule.  There  were  no  captures  by  French 
cruisers  during  the  Crimean  war  of  Eussian  vessels  trans¬ 
ferred  to  neutral  flags,  and  the  rule  was  not  applied  during 
the  Franco-German  war  of  1870-71.  At  the  international 
naval  conference  of  1908-09,  the  Austro-Hungarian  memo¬ 
randum  referred  to  the  French  rule  as  ‘‘an  exaggerated  re¬ 
striction  upon  neutral  commerce  since  this  commerce  ought 
to  be  free  even  in  time  of  war,”  and  declared  that  it  had 
been  disregarded  by  the  French  during  the  war  of  1870®. 
Kleen,  a  Swedish  publicist  of  renown,  describes  the  old 
French  rule  as  ‘  ‘  superannuated  ’  ’  and  out  of  harmony  with 
the  principle  that  every  ship  navigating  of  right  under  a 
neutral  flag  and  with  papers  in  due  form  must  be  respected.® 
In  fact,  the  French  delegation  at  the  London  conference 
signed  the  Declaration,  which  recognizes  the  validity  under 
certain  conditions  of  transfers  made  during  war,  and  the 
French  prize  regulations  promulgated  December  19,  1912, 
put  the  new  rule  into  force,  and  they  were  reissued  at  the 
outbreak  of  the  present  war.  The  Russian  prize  regula¬ 
tions  of  March  27,  1895,  declare  that  merchant  vessels  ac¬ 
quired  from  a  hostile  power  or  its  subjects  by  persons  of 
neutral  nationality  are  to  be  considered  as  enemy  vessels 
unless  the  acquisition  took  place  before  the  purchaser  re¬ 
ceived  news  of  the  declaration  of  war,  or  if  acquired  after 
the  receipt  of  such  news,  unless  the  act  was  ‘  ‘  conscientious  ’  ’ 
and  not  for  the  purpose  of  protecting  hostile  property.'^ 

At  the  commencement  of  the  Crimean  war,  in  which  Rus¬ 
sia  and  France  were  belligerents,  various  Russian  merchant 
vessels  were  purchased  by  neutrals.  The  French  govern¬ 
ment  took  the  position  that  all  such  vessels  as  were  sold 
after  the  declaration  of  war  were  still  liable  to  capture  by 


5  Proceedings  International  Naval 
Conference,  House  of  Commons  Ses¬ 
sional  Papers,  Misc.  No.  5  (1909), 

p.  112. 


6  Lois  et  Usages  de  la  Neutrality, 
Vol.  II,  p.  89. 

^  Moore’s  “Digest  of  International 
Law,”  Sec.  1188. 
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French  cruisers.®  One  of  these,  the  St.  Harlampy,  was  pur¬ 
chased  by  an  American  citizen.  Secretary  Marcy,  in  a  let¬ 
ter  to  the  American  Minister  at  Paris,  Mr.  Mason,  contested 
the  French  claim  that  such  transfers  were  invalid,  saying, 
“It  is  difficult  to  conceive  how  the  purchase  of  merchant 
vessels  can  come  within  the  restriction  of  contraband,  which 
is  the  only  one  imposed  on  neutrals  during  war.  ’  ’  The  right 
of  neutrals  to  purchase  ships,  he  went  on  to  argue,  was  a 
right  recognized  by  the  law  of  nations  and  could  not  be  taken 
away  by  a  municipal  regulation.®  He  also  quoted  Haute- 
feuille’s  opinion  as  an  answer  to  the  French  contention. 
This  author  says:  “It  is  impossible  to  recognize  such  a 
right  as  that  claimed  by  the  regulation  of  France.  ”  ‘  ‘  Com¬ 
merce,”  he  adds,  “is  free  between  neutral  and  belligerent 
nations;  this  liberty  is  unlimited  except  (by)  the  two  re¬ 
strictions  relative  to  contraband  of  war,  and  to  places  be¬ 
sieged,  blockaded  or  invested;  it  extends  to  all  kinds  of 
provisions,  merchandise,  and  movable  objects  without  ex¬ 
ception.  Pacific  nations  can  then,  when  they  judge  proper, 
purchase  the  merchant  ships  of  one  of  the  parties  engaged 
in  hostilities,  without  the  other  party’s  having  the  right  to 
complain,  without,  above  all,  that  it  should  have  power  to 
censure,  to  annul  these  sales,  to  consider  and  treat  as  an 
enemy,  a  ship  really  neutral  and  recognized  by  the  neutral 
government  as  belonging  to  its  subjects.”^® 

Mr.  Marcy ’s  view  was  confirmed  by  Secretary  Cass  in 
1859,  by  Secretary  of  the  Treasury  Boutwell  in  1871,  by 
Secretary  Fish  in  1877,  by  Secretary  Evarts  in  1879,“  and 
by  Attorney  General  Cushing  in  two  opinions  in  1854  and 
1855.“ 

In  substance,  this  was  the  view  of  Justice  Story,^®  Chan- 


8  De  Pistoye  et  Duverdy,  Traits 
des  Prises  Maritimes,  T.  II,  pp.  1, 
502. 

9  See  his  letter  in  Lawrence’s 
Wheaton,  1863,  pp.  581,  582,  and 
Moore’s  Digest,  Vol.  VII,  p.  416. 

10  Droits  des  Nations  Neutres, 
Tome  III,  Tit.  XI,  Ch.  2,  Sec.  1. 


11  Moore’s  Digest,  Vol.  VII,  pp. 
415-421. 

10  6  Ops.  Attys.  General,  638 
(1854),  and  7,  ibid,  538  (1855). 

i".  “Principles  and  Practices  of 
Prize  Courts’’  (Ed.  by  Pratt),  pp. 
63-65. 
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cellor  Kent/^  and  Halleck.^®  The  solicitor  of  the  Depart¬ 
ment  of  State  in  a  memorandum  of  August  7,  1914,  thus 
stated  the  position  of  the  United  States  on  the  question: 
“A  neutral  has  a  perfect  right  to  purchase  the  merchant 
vessels  of  belligerents  during  a  state  of  war,  when  such 
purchase  is  hona  fide,  without  defeasance,  reservation  of 
title  or  interest,  and  intended  to  convey  perfect  and  per¬ 
manent  title  to  the  purchaser.”^® 

In  practice  the  United  States  has  proceeded  on  this  view 
of  neutral  rights.  During  the  Civil  War  more  than  600 
vessels  under  American  registry  were  transferred  to  neu¬ 
tral  flags,  notwithstanding  that  the  obvious  purpose  of  the 
transfers  was  to  elude  capture  by  Confederate  cruisers.^'^ 
The  transfers  were  regarded  by  the  Confederate  authori¬ 
ties  as  valid. 

During  the  war  between  Chile  and  Peru  in  1879,  many 
transfers  from  belligerent  to  neutral  flags  took  place,  the 
purchasers  for  the  most  part  being  American  citizens.^® 
Likewise,  during  the  conflict  between  France  and  China  in 
1883,  the  number  of  Chinese  vessels  purchased  by  Ameri¬ 
can  citizens  and  transferred  to  American  registry  was  so 
large  that  President  Arthur  in  his  annual  message  to  Con¬ 
gress  of  December  1,  1884,  referred  to  them  as  “a  large 
trading  fleet  heretofore  under  the  Chinese  flag.”^®  The 
validity  of  the  transfers  does  not  seem  to  have  been  ques¬ 
tioned  by  the  French  government. 

It  is  true  that  during  the  Spanish- American  war,  the 
United  States  Supreme  Court  condemned  the  Benito  Esten- 
ger,^^  a  Spanish  vessel  which  had  been  transferred  to  Brit¬ 
ish  registry,  but  it  was  on  the  ground  that  the  transfer  was 
not  a  hona  fide,  complete  and  unconditional  transaction,  as 


i'' “International  Law”  (Ed.  by 
Abdy).  p.  236. 

“International  Law,”  Vol.  II,  p. 

139. 

i*”  See  the  full  text  in  the  Con¬ 
gressional  Record,  August  11,  1914, 
pp.  14758-9;  also  Senate  Document 
563,  63rd  Congress,  2nd  Sess. 


1"  Marvin,  “The  American  Mer¬ 
chant  Marine,”  p.  338. 

IS  Foreign  Relations  of  the  United 
States,  1879,  p.  896. 

If'  Richardson,  “Messages  and  Pa¬ 
pers  of  the  Presidents,”  Vol.  VIII, 
p.  236 

20  176  U.  S.  568. 
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shown  by  the  fact  that  no  purchase  money  had  passed,  that 
the  Spanish  master  and  crew  remained  in  charge  of  the  ship, 
and  that  the  vendor  retained  an  interest  in  the  vessel. 

The  American  view  of  the  right  of  neutrals  to  purchase 
belligerent  vessels  after  the  outbreak  of  war  and  to  transfer 
them  to  neutral  flags  has  been  that  held  by  the  British  ad¬ 
miralty  courts  and  the  text  writers  on  international  law. 
Lord  Stowell,  in  a  series  of  cases,  sustained  the  validity  of 
such  transfers  whenever  the  sale  was  hona  fide,  complete, 
and  unconditional.  In  the  case  of  the  Seeks  Geschwistern, 
1801,^^  after  adverting  to  the  French  rule,  he  said:  “The 
rule  which  this  country  has  been  content  to  apply  is  that 
property  so  transferred  must  be  bona  fide  and  absolutely 
transferred ;  that  there  must  be  a  sale  divesting  the  enemy 
of  all  further  interest  in  it;  and  that  anything  tending  to 
continue  his  interest  vitiates  a  contract  of  this  description 
altogether.  This  is  the  rule  which  this  country  has  always 
considered  itself  justified  in  enforcing;  not  forbidding  the 
transfer  as  illegal,  but  prescribing  such  rules  as  reason  and 
common  sense  suggest  to  guard  against  collusion  and  cover, 
and  to  enable  it  to  ascertain,  as  much  as  possible,  that  the 
enemy’s  title  is  absolutely  and  completely  divested.” 

This  view  was  reaffirmed  by  Dr.  Lushington  during  the 
Crimean  war  in  certain  cases  involving  the  validity  of  the 
transfers  of  Russian  vessels  to  neutral  flags.  In  the  case 
of  the  Johanna  Emelia  (1854),  he  said,  “with  regard  to  the 
legality  of  the  sale,  assuming  it  to  be  hona  fide,  it  is  not  de¬ 
nied  that  it  is  competent  to  neutrals  to  purchase  the  prop¬ 
erty  of  enemies  in  another  country  whether  consisting  of 
ships  or  anything  else.  They  have  a  perfect  right  to  do 
so,  and  no  belligerent  can  overrule  it.^^  In  the  case  of  the 
Merck,  decided  in  the  same  year.  Dr.  Lushington  laid  down 
the  rule  that  neutral  purchases  of  belligerent  ships  shortly 

21  4  C.  Robinson’s  Admiralty  Re-  .  gereta,  1  C.  Rob.  336,  and  the  Argo, 
ports,  100.  See  also  the  cases  of  ibid,  p.  158. 

the  Jemmy  (1801),  ibid,  p.  31,  the  22  English  Reports  in  Law  and 
Omnibus  (1805),  6  ibid,  71,  the  Mir  Equity,  Vol.  XXIX,  p.  562. 
nerva,  ibid,  p.  399;  the  Vrouw  Mar- 
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before  the  commencement  of  the  war  or  during  the  war 
were  lawful  transactions  provided  there  were  clear  and  sat¬ 
isfactory  proofs  of  the  right  and  title  of  the  neutral  claim¬ 
ant  and  of  entire  divestment  of  all  right  and  interest  in  the 
enemy  vendor.  But  in  all  such  cases,  the  onus  of  proof  was 
held  to  be  on  the  claimant.^®  In  the  case  of  the  Baltica,  a 
Russian  merchant  vessel,  the  owners  fearing  that  the  ship 
would  be  captured  by  an  English  cruiser,  transferred  it  to 
a  neutral  flag  (Danish).  Dr.  Lushington  condemned  it,  not 
because  the  sale -was  made  for  the  purpose  of  avoiding  the 
risk  of  capture,  but  for  the  reason  that  two-thirds  of  the 
purchase  price  was  not  paid  in  cash,  but  was  to  be  paid 
out  of  the  subsequent  earnings  of  the  vessel.  That  is  to 
say,  the  transfer  was  void  because  the  sale  was  not  a  fully 
perfected  and  unconditional  transaction.  But  upon  appeal 
the  Privy  Council  released  the  ship  on  the  ground  that  the 
non-payment  in  cash  of  the  full  purchase  price  did  not  de¬ 
prive  the  transaction  of  its  hona  fide  character.  Neither 
Dr.  Lushington  nor  the  Privy  Council  considered  the  motive 
of  the  vendor  as  having  any  bearing  upon  the  legality  of  the 
transfer.  It  mattered  not  whether  the  purchase  was  to 
elude  capture  so  long  as  the  transaction  was  hona  fide  and 
complete.  The  real  test  was  the  character  of  the  transac¬ 
tion,  not  the  motive  of  the  vendor.  Regarding  it  as  a  hona 
fide  act,  the  Privy  Council  released  the  ship,  notwithstand¬ 
ing  the  fact  that  the  circumstances  indicated  that  the  pur¬ 
pose  of  the  transfer  was  to  avoid  the  risk  of  capture.  In  its 
opinion  the  Privy  Council  stated  the  Anglo-American  rule 
as  follows 

“The  general  rule  is  open  to  no  doubt.  A  neutral  while 
a  war  is  imminent  or  after  it  has  commenced  is  at  liberty  to 
purchase  either  goods  or  ships — not  being  ships  of  war — 
from  either  belligerent,  and  the  purchase  is  valid  whether 

23  Spinks,  “English  Prize  Cases,”  p.  XXXV ;  Wildman’s  “Intcrna- 
98.  On  the  practice  of  the  English  tional  Law,”  Vol.  II,  pp.  88,  90. 
courts  in  such  cases,  see  Lawrence’s  24  Moore’s  Privy  Council  Cases,  p. 
Wheaton,  p.  583;  Phillmore,  “Inter-  m  (1857). 
national  Law,”  Vol.  Ill,  addenda, 
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the  subject  of  it  be  lying  in  a  neutral  port  or  in  an  enemy’s 
port.  During  a  time  of  peace  without  prospect  of  war,  any 
transfer  which  is  sufficient  to  transfer  the  property  be¬ 
tween  the  vendor  and  the  vendee  is  good  also  against  a 
captor  if  war  afterwards  unexpectedly  breaks  out.  But  in 
case  of  war,  either  actual  or  imminent,  this  rule  is  subject 
to  qualification,  and  it  is  settled  that  in  such  case  a  mere 
transfer  by  documents  which  would  be  sufficient  to  bind  the 
parties  is  not  sufficient  to  change  the  property  as  against 
captors  as  long  as  the  ship  or  goods  remain  in  transitu. 

“With  respect  to  these  principles,  their  lordships  are  not 
aware  that  it  is  possible  to  raise  any  controversy;  they  are 
the  familiar  rules  of  the  English  prize  courts,  established 
by  all  the  authorities,  and  are  collected  and  stated,  prin¬ 
cipally  from  the  decisions  of  Lord  Stowell,  by  Mr.  Justice 
Story  in  his  notes  on  the  ‘Principles  and  Practice  of  Prize 
Courts,’  a  work  which  has  been  selected  by  the  British  gov¬ 
ernment  for  the  use  of  its  naval  officers  as  the  best  code  of 
instruction  in  the  prize  law.  The  passages  referred  to  are 
to  be  found  in  pages  63  and  64  of  that  work.”^® 

In  the  case  of  the  Ariel  (1857)  the  same  principle  was 
reaffirmed  by  the  Privy  Council.  It  was  said  in  this  case: 
“Their  lordships  are  of  the  opinion  that  there  is  abundant 
proof  that  the  sale  was  made  imniinente  hello  and  in  con¬ 
templation  of  war.  Still  if  the  sale  was  absolute  and  bona 
fide  there  is  no  rule  of  international  law  as  laid  down  by 
the  courts  of  this  country  which  makes  it  illegal.  Such  a 
bona  fide  sale,  made  even  in  flagrante  hello  would  be  legal, 
much  more  so  in  imniinente  bello.”^^ 

The  rule  of  the  British  admiralty  courts  that  bona  fide 
and  completely  perfected  neutral  purchases  of  belligerent 


25  la  the  work  referred  to,  Judge 
Story  states  that  transfers  during 
war  are  not  in  general  illegal,  al¬ 
though  they  are  liable  to  great  sus¬ 
picion,  and  if  good  proof  be  not 
given  of  their  validity  by  a  bill  of 
sale  and  payment  of  a  reasonable 
consideration,  they  will  materially 


impair  the  validity  of  the  neutral 
claim.  Judge  Story  makes  no  al¬ 
lusion  to  the  motive  of  the  vendor 
or  the  purpose  of  the  sale  as  a 
superadded  test  of  the  validity  of 
the  transaction. 

26  Moore’s  Privy  Council  Cases, 
Vol.  XI,  p.  128. 
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merchant  vessels  during  war  are  valid,  is  also  adopted  by 
the  British  manual  of  naval  prize  law  (1888).^'^  Finally, 
the  almost  unanimous  authority  of  the  English  writers  on 
international  law  is  in  favor  of  the  validity  of  such  trans¬ 
fers,  when  made  under  the  conditions  mentioned  above. 
Hall,  referring  to  the  French  rule  which  forbids  the  sale 
of  belligerent  vessels  to  neutrals  after  the  buyers  could 
have  had  knowledge  of  the  outbreak  of  war,  remarks :  “In 
England  and  the  United  States,  on  the  contrary,  the  right 
of  purchasing  vessels  is  in  principle  admitted,  they  being 
in  themselves  legitimate  objects  of  trade  as  fully  as  any 
other  kind  of  merchandise;”  “but,”  he  adds,  “the  oppor¬ 
tunities  of  fraud  being  great,  the  circumstances  attending 
the  sale  are  severely  scrutinized  and  the  transfer'  is  not 
regarded  as  good  if  the  vendor  retains  an  interest  in  the 
vessel  or  its  profits,  a  control  over  it,  a  power  of  revoca¬ 
tion  or  a  right  to  its  restoration  at  the  end  of  the  war.-® 
Oppenheim  remarks  that  there  is  no  general  rule  govern¬ 
ing  the  subject,  but  he  adds,  “the  rule  ought  to  be  that 
since  commerce  between  belligerent  subjects  and  neutral 
subjects  is  not  at  all  prohibited  through  the  outbreak  of 
war,  a  hona  fide  sale  of  enemy  property  should  have  the 
effect  of  freeing  such  vessels  from  appropriation  as  they 
are  in  fact  no  longer  enemy  property.”  Alluding  to  the 
French  rule,  he  observes  that  “on  the  other  hand,  the  prac¬ 
tice  of  Great  Britain  and  the  United  States  of  America 
recognizes  such  sales  provided  they  are  made  hona  fide  and 
the  new  owner  has  actually  taken  possession  of  the  sold 
vessel.”  The  only  exception  to  the  rule  which  he  recog¬ 
nizes  is  sales  made  in  transitu.^^  Westlake  adopts  sub¬ 
stantially  the  same  view®®  and  so  does  Bentwich,  who  con- 


27  “A  vessel  apparently  owned  by 
a  neutral  is  not  really  so  owned  if 
acquired  by  a  transfer  from  an  en¬ 
emy,  or  from  a  British  or  allied 
subject  made  at  any  time  during 
the  war,  or  previous  to  the  war  but 
in  contemplation  of  its  breaking 
out,  unless  there  is  satisfactory 


proof  that  the  transfer  was  hona 
fide  and  complete”  (Holland,  par. 
53,  p.  17). 

28  “International  Law,”  5th  edi¬ 
tion,  p.  505. 

29  “International  Law,”  Vol.  II, 

p.  206. 

30  “International  Law,”  Part  II, 
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eludes,  after  a  review  of  the  cases,  as  follows:  “In  effect 
then  the  present  English  rule  is  that  the  sale  to  a  neutral 
may  be  made  at  any  time  or  place,  except  a  blockaded  port, 
but  to  be  good  against  the  captor  it  must  be  complete,  hona 
fide,  and  an  out-and-out  transfer,  and  if  made  in  time  of 
war  the  purchaser  must  have  taken  possession.  Mr.  A. 
Pearce  Higgins,  if  one  more  high  authority  may  be  quoted, 
remarks  that  “transfer  to  a  neutral  flag  is  not  rendered 
invalid  by  English  law  merely  because  it  was  made  during 
or  in  contemplation  of  hostilities,  but  the  onus  of  proving 
that  the  transfer  was  genuine  lies  on  the  claimant.”®^ 

It  will  be  seen  from  this  review  of  the  decisions  of  the 
British  admiralty  courts  and  the  opinions  of  the  English 
text  writers  covering  a  period  of  more  than  a  hundred  years 
that  the  judicial  authority  and  practice  of  England  have 
been  unanimously  in  favor  of  the  validity  of  sales  made 
during  and  in  contemplation  of  war,  provided  they  were 
hona  fide  and  fully  completed  transactions,  and  not  merely 
colorable  or  fictitious  transfers.  In  no  instance,  it  appears, 
was  it  ever  asserted  that  the  motive  of  the  vendor  or  the 
purpose  of  the  sale  should  be  regarded  as  a  test  of  validity. 
In  short,  the  essential  condition  of  validity  was  to  be  found 
in  the  character  of  the  transaction,  and  not  in  the  motive 
underlying  it. 

This  was  the  English  law  and  practice  down  to  the  time 
of  the  assembling  of  the  International  Naval  Conference 
at  London  in  1908.  That  the  English  government  still  held 
to  this  rule  and  desired  to  see  it  adopted  by  the  Conference 
appears  from  the  following  instructions  to  its  delegation: 

“The  point  of  difference  between  the  Powers  on  the 
question  of  the  transfer  to  a  neutral  flag  is,  broadly, 
whether  hona  fide  transfers  after  the  outbreak  of  the  war, 
or  within  a  fixed  period  before  the  war,  are  or  are  not  per- 

“War,”  pp.  149,  150;  see  also  the  re-  3i  “The  Declaration  of  London” 
cently  published  Collected  Papers  (1911),  p.  105. 

of  John  Westlake  on  Public  Inter-  32  “War  and  the  Private  Citizen,” 
national  Law  (edited  by  L.  Oppen-  p_  31, 
heim),  p.  643. 
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missible.  Some  Powers  hold  such  transactions  to  be  in¬ 
valid.  Great  Britain,  and  several  other  powers,  adopt  the 
view  that,  subject  to  certain  conditions,  such  transfer  is 
legitimate,  but  it  is  for  the  purchaser  to  establish  the  hona 
fides  of  the  transaction.  A  rule  excluding  altogether  the 
right  of  transfer  after  the  commencement  of  war  appears 
to  His  Majesty’s  Government  to  be  too  serious  a  burden 
to  impose  on  any  country  which  carries  on  a  large  trade 
in  building  and  selling  ships.  The  equity  of  the  case  seems  • 
to  demand  that  transfer  should  be  permissible,  but  that 
the  belligerent  should  be  entitled  to  inquire  closely  as  to 
the  bona  fides  of  the  transaction,  and  that  the  onus  should 
be  on  those  concerned  therein  to  establish  that  the  transfer 
was  complete  and  the  transaction  genuine.  His  Majesty’s 
Government  think  that  the  British  delegates  should  main¬ 
tain  this  view  at  the  conference.”®® 

The  views  of  other  powers  represented  at  the  conference 
were  expressed  in  memoranda  submitted  by  the  delegations 
of  each  of  them.  Those  submitted  by  Austria-Hungary, 
Japan,  The  Netherlands,  and  Spain  accepted  in  substance 
the  Anglo-American  rule.  The  Italian  memorandum  quoted 
article  42  from  the  Italian  Maritime  Code,  which  declares 
that  Italian  nationality  cannot  be  granted  to  a  ship  sold  by 
a  subject  of  a  belligerent  at  peace  with  the  King,  but  that 
the  Minister  of  Marine  might,  if  the  fact  of  the  sale  is  estab¬ 
lished,  admit  the  ship  to  Italian  registry.  “It  results  from 
this  provision,”  says  the  Italian  memorandum,  “that  ac¬ 
cording  to  the  spirit  of  the  positive  Italian  law,  the  sale  of 
an  enemy  ship  to  a  neutral  purchaser  after  the  opening 
of  hostilities,  is  presumed  to  be  fictitious,  and  as  such 
would  not  be  recognized.”  But  proof  to  the  contrary  is, 
however,  admitted.®*  The  Italian  rule,  therefore,  differs 

33  Proceedings  of  the  Interna-  ian  war  in  1912,  two  Turkish  mer- 
tional  Naval  Conference,  House  of  chant  vessels,  the  Vasilios  and  the 
Commons  Sessional  Papers,  Misc.  Aghios  Gorghios  were  purchased  by 
No.  4  (1909),  p.  31.  Greek  subjects  and  admitted  to 

3*  House  of  Commons  Sessional  Greek  registry.  They  were  subse- 
Papers,  Misc.  No.  4  (1909),  p.  45.  quently  seized  by  Italian  cruisers 
At  the  beginning  of  the  Turco-Ital-  and  condemned  by  a  prize  court  not 
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slightly  if  any  from  the  English  rule.  It  does  not  pronounce 
transfers  made  after  the  beginning  of  hostilities  invalid, 
but  merely  establishes  the  presumption  of  invalidity  and 
imposes  upon  the  claimant  the  burden  of  proving  that  the 
sale  was  hona  fide. 

The  memorandum  of  the  delegations  of  France  and  Eus- 
sia  declared  in  favor  of  the  old  French  rule  that  transfers 
made  after  the  outbreak  of  war  are  absolutely  invalid, 
whether  hona  fide  or  not. 

The  memorandum  of  the  German  delegation  declared 
that  a  vessel  bearing  a  neutral  flag  should  he  treated  as  an 
enemy  ship  if  up  to  the  opening  of  hostilities  or  within  the 
two  weeks  preceeding,  it  carried  the  enemy’s  flag.^^  This 
was  substantially  the  French  rule. 

Thus  it  appears  that  at  the  time  of  the  assembling  of  the 
International  Naval  Conference  the  governments  of  three 
of  the  belligerents  in  the  present  war,  those  of  Great  Brit¬ 
ain,  Austria-Hungary  and  Japan,  maintained  the  ^view 
that  hona  fide  transfers  from  belligerent  to  neutral  flags 
after  the  opening  of  hostilities  were  lawful  transactions; 
while  three  others,  those  of  France,  Germany  and  Eussia, 
regarded  them  as  absolutely  invalid. 

During  the  course  of  the  deliberations,  the  German  dele¬ 
gation  stated  that  it  would  like  to  see  the  rule  embodied  in 
their  memorandum  adopted,  that  is  to  say,  the  rule  of  ab¬ 
solute  invalidity  of  all  transfers  made  after  the  opening  of 
hostilities  and  during  the  two  weeks  preceding,  but  that  in 
case  the  commission  to  which  the  subject  had  been  assigned 


on  the  basis  of  the  existing  law  in 
Italy  but  on  the  basis  of  Article  56 
of  the  Declaration  of  London.  This 
decision  has  been  strongly  attacked 
in  a  brochure  entitled  “Sulla  illegit- 
tima  del  sequesto  della  Cattura  dei 
Veliere  Vasilios  et  Aghios  Gorghi- 
os,”  on  the  ground  that  the  Declara¬ 
tion  of  London,  which  derogates 
from  the  law  of  Italy  and  from  a 
treaty  between  Italy  and  Greece, 
has  never  been  ratified  by  the  Ital¬ 
ian  Government.  The  case  was  ap¬ 


pealed  to  the  Court  of  Cassation  at 
Rome,  but  I  am  unable  to  ascertain 
the  result.  See  the  Revue  G6nerale 
r?e  Droit  International  Public,  1913, 
Vol.  20,  p.  652.  If  the  sale  was 
bona  fide  the  condemnation  was 
contrary  to  the  English  rule  and 
practice. 

35  Proceedings  of  the  Interna¬ 
tional  Naval  Conference,  House  of 
Commons  Sessional  Papers,  Misc. 
No.  4  (1909),  p.  2. 
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did  not  share  this  view,  it  wished  to  propose  that  transfers 
made  after  the  outbreak  of  hostilities  should  he  presumed 
as  illicit.  The  American  delegation  advocated  the  rule  al¬ 
ways  maintained  in  theory  and  practice  by  the  United 
States  and  England,  that  sales  after  the  opening  of  hostil- « 
ities  were  legal  provided  they  were  hona  fide,  that  is,  gen¬ 
uine  and  unconditional.  The  good  faith  which  they  insisted 
on  had  reference  to  the  formal  character  of  the  transaction 
rather  than  to  the  motive  of  the  vendor  or  the  purpose  of 
the  sale. 

The  English  delegation  now  abandoned  the  rule  which 
they  were  instructed  to  maintain  at  the  conference,  and 
which  was  English  law  at  that  time,  and  proposed  a  new 
rule.  This  new  rule  provided  that  transfers  made  after 
the  outbreak  of  hostilities  should  he  regarded  as  valid  if 
it  was  proved  that  the  transfer  was  not  made  to  evade  the 
consequences  to  which  an  enemy  vessel  as  such  is  exposed.  ' 
Thus  the  German  and  British  delegates  reached  a  common 
ground;  both  were  prepared  to  recognize  that  transfers 
made  after  the  opening  of  hostilities  should  he  considered 
lawful  if  the  purpose  was  not  to  evade  capture.  This  pro¬ 
posal  was  in  substance  adopted  by  the  conference  and  is 
embodied  in  Article  56  of  the  Declaration,  which  declares 
that  transfers  effected  after  the  outbreak  of  hostilities  are 
void  unless  it  is  proved  that  they  were  not  made  in  order 
to  evade  the  consequences  to  which  an  enemy  vessel  as  such 
is  exposed.  If  the  transfer  is  made  during  a  voyage  or  in 
a  blockaded  port,  or  if  the  vendor  reserves  the  right  to  re¬ 
purchase  the  vessel,  or  if  the  registry  laws  of  the  country 
whose  flag  the  vessel  flies  have  not  been  complied  with, 
there  is  an  absolute  presumption  that  the  transfer  is  void. 
On  the  other  hand,  if  the  transfer  is  made  while  the  vessel 
is  in  a  neutral  port,  as  was  that  of  the  Dacia,  the  presump¬ 
tion  of  invalidity  is  not  absolute,  but  may  be  rebutted  by 
proof  to  the  contrary.^® 


36  For  an  analysis  of  these  pre-  laration  of  London,  p.  106,  and  Wil- 
sumptions,  see  Bentwich,  The  Dec-  son  on  International  Law,  p.  409. 
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The  principle  was  thus  stated  by  Lord  Desart,  President 
of  the  British  Delegation,  in  his  report  to  Sir  Edward  Grey, 
March  1,  1909 : 

“The  provisions  respecting  transfers  made  during  a 
war  are  less  complicated.  The  general  rule  is  that  such 
transfers  are  considered  void  unless  it  be  proved  that  they 
were  not  made  with  a  view  to  evade  the  consequences  which 
the  retention  of  enemy  nationality  during  the  war  would 
entail.  This  is  only  another  way  of  stating  that  principle 
already  explained  that  transfers  effected  after  the  out¬ 
break  of  hostilities  are  good  if  made  hona  fide,  but  that  is 
for  the  owners  of  the  vessels  transferred  to  prove  such 
bona  fides.  In  certain  circumstances,  specified  in  the  sec¬ 
ond  paragraph  of  article  56,  mala  fides  is  presumed  with¬ 
out  possibility  of  rebuttal.  The  provisions  under  this  head 
are  practically  in  accord  with  the  rules  hitherto  enforced 
by  British  prize  courts. 

This  last  statement,  however,  is  not  correct.  It  is  true 
that  the  irrebuttable  presumption  of  invalidity  in  the  case 
of  transfers  made  during  the  course  of  a  voyage  or  in  a 
blockaded  port  or  where  the  vendor  retains  an  interest  in 
the  vessel  agrees  with  British  practice  in  the  past,  but  the 
rule  embodied  in  article  56  that  transfers  made  under  any 
and  all  circumstances,  even  in  a  neutral  port  after  the  out¬ 
break  of  war,  even  when  hona  fide  and  unconditional  are 
presumed  to  be  void,  and  which  puts  upon  the  purchaser 
the  onus  of  proving  that  the  transfer  was  not  made  for  the 
purpose  of  evading  the  consequences  of  capture,  is  a  sub¬ 
stantial  extension  of  the  former  rule  maintained  by  great 
Britain,  and  will  undoubtedly  make  transfers  in  the  future 
more  difficult  to  uphold. 

As  I  have  pointed  out,  the  British  prize  courts  in  the 
past  made  the  character  of  the  transaction  and  not  the 
'  motive  of  the  vendor  the  test  of  the  validity  of  the  transfer, 
and  this  rule  has  had  the  unanimous  approval  of  English 


37  House  of  Commons  Sessional  Papers,  Misc.  No.  4  (1909),  p.  100. 
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writers  on  international  law.  Now  the  Declaration  of  Lon¬ 
don  creates  a  new  test,  namely,  that  the  transfer  must  not 
be  made  with  a  view  to  relieving  the  ship  from  liability  to 
capture.  Such  a  purpose  creates  a  separate  and  distinct 
ground  for  invalidating  transfers.®® 

Speaking  of  the  difference  between  the  former  English 
rule  and  that  embodied  in  the  Declaration  of  London,  Mr. 
Norman  Bentwich  remarks: 

“The  rules  of  the  Declaration  on  this  point  are  more 
rigid  and  more  severe  against  attempted  transfers  than 
the  old  English  prize  rule.  By  article  56  the  transfer  of  an 
enemy  vessel  to  a  neutral  flag  in  war  time  is  void,  unless  it 
is  proved  that  it  was  not  made  in  order  to  evade  the  conse¬ 
quences  to  which  an  enemy  vessel  is  exposed,  i.  e.,  capture 
by  the  public  ships  of  the  belligerent;  whereas,  by  the  for¬ 
mer  English  rule,  these  transfers  were  valid  if  made  hona 
fide  and  by  out-and-out  sale  in  a  neutral  or  enemy  port 
other  than  a  blockaded  port.  It  was  in  virtue  of  the  new 
rule  that  the  English  Government  originally  protested 
against  the  transfer  to  the  American  flag  of  the  German 
liners  which,  at  the  outbreak  of  the  war,  were  bottled  up  in 
ports  of  the  United  States.”®® 

Such  is  the  new  rule  of  the  Declaration  of  London.  Is 
it  the  rule  that  must  be  applied  in  the  determination  of  the 
issue  in  the  case  of  the  Dacia  and  other  like  cases  that  may 
subsequently  arise?  Article  65  of  the  Declaration  declares 
that  its  provisions  must  be  treated  as  a  whole  and  cannot 
be  separated — this  for  the  good  reason  that  it  would  be  in¬ 
equitable  to  allow  a  signatory  power  to  adopt  those  parts 
which  are  most  favorable  to  its  own  interests  and  to  re¬ 
serve  the  acceptance  of  those  parts  in  which  it  has  made 


38  That  this  was  the  purpose  of 
article  56  appears  clearly  from  the 
report  of  the  Conference  Commit¬ 
tee  on  the  transfer  of  flag.  Pro¬ 
ceedings  of  the  International  Naval 

VOL.  XLIX 


Conference,  Annex  No.  141,  p.  327. 

39  “International  Law  as  Applied 
by  England  in  the  War,”  American 
Journal  of  International  Law,  Jan¬ 
uary,  1915,  p.  42. 
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concessions.^®  Piece  meal  ratification  is  not,  therefore, 
permissible.  At  the  outbreak  of  the  present  war  none  of 
the  signatories  had  ratified  the  Declaration,  although  Italy 
'  had  proclaimed  and  applied  it  during  her  war  with  Tur¬ 
key, and  the  Senate  of  the  United  States  had  advised  and 
consented  to  its  ratification  (April  24,  1912),  hut  the  rati¬ 
fications  had  not  been  deposited  at  London  in  accordance 
•  with  article  67. 

Soon  after  the  beginning  of  hostilities,  the  governments 
of  France  and  Russia  announced  that  it  was  their  intention 
to  act  in  accordance  with  the  provisions  of  the  Declaration 
“so  far  as  may  be  practicable. ’ '  Upon  receipt  of  this  in¬ 
formation  the  British  government  issued  an  order  in  coun¬ 
cil,  dated  August  22,  1914,  adopting  and  putting  in  force 
the  Declaration,  subject  to  certain  specified  additions  and 
modifications,  “as  if  the  same  had  been  ratified  by  His 
Majesty.”  None  of  the  modifications  and  additions  made 
by  either  Great  Britain,  France  or  Russia,  touched  the  pro¬ 
visions  of  the  Declaration  relating  to  transfers  of  flag. 
Their  modifications  related  mainly  to  the  carriage  of  con¬ 
traband,  blockade,  and  continuous  voyage.  The  regula¬ 
tions  promulgated  by  the  German  government  August  3, 
1914,  declared  that  all  vessels  transferred  from  enemy  to 
neutral  flags  after  the  outbreak  of  hostilities  should  be  con¬ 
sidered  as  enemy  ships,  if  the  commander  was  not  con¬ 
vinced  that  the  transfer  would  have  taken  place  had  the 
war  not  broken  out  or  if  the  transfer  had  been  effected  in 
transitu,  or  in  a  blockaded  port.  This  rule  does  not  differ 
substantially  from  that  of  the  Declaration  of  London.  But 
it  was  subsequently  altered  “in  consequence  of  England’s 
refusal  to  observe  the  Declaration  in  its  entirety.”  The 
new  rule  announced  by  the  German  government  recognized 
the  validity  of  transfers  of  British  vessels  to  the  American 
flag  provided  they  were  employed  in  direct  trade  with  Ger- 

*0  Compare  on  this  point  Bent-  See  the  cases  of  the  Yasilios 

wich,  The  Declaration  of  London,  and  the  Aghios  GgrgMos  referred 
p.  121.  to  above  (n.  34). 
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many.  Transfers  under  other  conditions  were  not  to  be 
recognized. 

It  will  be  seen  that  at  least  four  of  the  principal  bellig¬ 
erents,  without  having  ratified  the  Declaration,  have  agreed 
to  observe  without  change  those  of  its  provisions  which 
they  regard  as  most  favorable  to  their  interests,  while  they 
have  modified  to  suit  their  present  interests  those  pro¬ 
visions  which  are  unfavorable,  and  have  announced  their 
intention  of  enforcing  them  as  thus  altered.  Thus  the  gov¬ 
ernment  of  Great  Britain  found  the  new  rule  of  the  Decla¬ 
ration  respecting  transfers  of  flag  more  favorable  to  its 
interests  as  a  belligerent  than  the  old  rule  which  it  has 
maintained  in  the  past  and  which  it  is  to  the  interests  of 
neutrals  should  now  he  applied,  and  accordingly  it  has  an¬ 
nounced  its  intention  of  enforcing  it  as  a  rule  of  law  in  its 
relations  with  neutral  powers.  On  the  other  hand,  it  found 
the  provisions  of  the  Declaration  in  respect  to  contraband, 
blockade,  and  continuous  voyage  less  favorable  to  its  in¬ 
terests  as  a  belligerent  than  the  rules  which  it  formerly 
maintained  as  a  neutral,  and  accordingly  they  are  sub¬ 
jected  to  a  radical,  not  to  say  unwarranted  alteration,  and 
were  put  into  force  as  thus  modified.  The  German  govern¬ 
ment  likewise  modified  the  provisions  of  the  Declaration 
relating  to  transfers  of  flag  with  a  view  to  compelling  the 
purchasers  of  enemy  ships  to  employ  them  in  carrying  sup¬ 
plies  to  Germany,  after  which  it  proceeded  to  put  into  ef¬ 
fect  the  Declaration  as  thus  altered.  Now  it  was  exactly 
this  sort  of  juggling  that  the  Naval  Conference  sought  to 
guard  against  when  it  adopted  a  provision  denying  the 
right  of  piece  meal  ratification.  Under  these  circumstances, 
the  government  of  the  United  States  very  properly  took  the 
position  at  the  outbreak  of  the  war  that  it  could  not  regard 
the  Declaration  thus  altered  as  binding  in  its  relations  with 
the  governments  of  the  several  belligerents,  but  would  he 
governed  by  existing  treaties  and  the  rules  of  international 
law  in  force  at  the  outbreak  of  hostilities. 

The  Declaration  as  such  cannot,  therefore,  be  regarded 


340 


49  AMERICAN  LAW  REVIEW. 


as  an  international  rule  binding  upon  the  governments 
which  participated  in  the  naval  conference,  and  no  one  bel¬ 
ligerent  or  all  of  them  together  may  enforce  upon  neutrals 
without  their  consent  such  of  its  provisions  as  were  not 
generally  accepted  rules  of  international  law  at  the  time 
of  the  opening  of  hostilities.^^  If,  therefore,  the  Declara¬ 
tion  of  London  as  such  cannot  be  regarded  as  legally  in 
force,  what  rule  shall  be  applied  in  determining  the  valid¬ 
ity  of  such  transactions  as  the  sale  of  the  Daciaf  As  there 
was  no  generally  accepted  rule  prior  to  the  outbreak  of  the 
war  governing  transfers,  manifestly  each  belligerent  is 
free  to  insist  upon  the  rule  which  it  has  always  maintained 
provided,  of  course,  it  is  not  contrary  to  existing  treaties 
or  to  the  well  established  principles  of  international  law 
governing  the  rights  of  belligerents  and  neutrals.  Ger¬ 
many,  France,  and  Russia  have  heretofore  maintained  one 
rule :  the  absolute  invalidity  of  transfers  made  during  war ; 
Great  Britain,  Austria-Hungary,  and  Japan,  have  main¬ 
tained  a  different  rule :  the  validity  of  transfers  made  dur¬ 
ing  war  provided  they  are  hona  fide  transactions  and  not 
made  during  the  course  of  a  voyage  or  in  a  blockaded  port. 
But  two  of  the  powers  which  have  maintained  the  former 
rule  are  allied  with  two  of  those  which  have  maintained 
the  latter  rule;  and  one  of  those  which  supported  the  for¬ 
mer  rule  is  in  alliance  with  one  of  those  which  heretofore 
recognized  the  latter  rule.  Thus  the  lack  of  a  common  rule 
in  each  case  among  those  which  are  allied  in  the  present 
struggle  greatly  complicates  the  problem.  In  the  case  of 
transfers  from  German  to  neutral  registry.  Great  Britain 
might,  therefore,  be  expected  to  apply  the  rule  which  she 
has  always  maintained,  in  which  case,  if  the  decisions  of 
the  British  admiralty  courts  in  the  past  are  followed,  the 
transfer  would  be  sustained,  provided  it  were  a  bona  fide 
and  complete  transaction,  and  not  merely  colorable  or  fic- 

42  Compare  the  remarks  of  Sen-  2461,  and  an  editorial  in  this  Jour- 
ator  Root,  in  the  Senate,  January  nal,  of  January,  1915,  p.  201. 

25,  1915,  Congressional  Record,  p. 
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titious.  On  the  contrary,  in  the  case  of  captures  made  by 
French  cruisers,  the  prize  courts  of  France  might  apply  the 
old  French  rule.  But  as  the  rule  of  the  Declaration  of  Lon¬ 
don  makes  it  much  more  difficult  to  uphold  transfers  than 
did  the  former  English  rule,  it  is  to  the  interest  of  Eng¬ 
land  that  the  rule  of  the  Declaration  should  he  applied  and 
in  case  any  vessels  transferred  from  an  enemy  flag  are 
brought  before  British  prize  courts,  it  may  be  expected 
that  the  British  government  will  insist  upon  having  the 
issue  determined  on  the  basis  of  the  Declaration  and  not 
on  the  basis  of  the  former  English  rule  and  practice,  which 
make  the  character  of  the  transaction  alone  the  test  with¬ 
out  regard  to  the  motive  of  the  vendor.  This  is  virtually 
admitted  by  Mr.  Bentwich,  who  states  that  it  was  in  con¬ 
sequence  of  the  Declaration  of  London  and  not  as  a  result 
of  the  former  English  rule  that  the  British  government 
protested  against  the  sale  of  the  Dacia.^^  It  is  quite  clear 
that  the  British  government  is  proceeding  on  the  assump¬ 
tion  that  the  Declaration  of  London  is  legally  in  operation 
and  that  the  rule  which  it  lays  down  will  he  applied  in  the 
determination  of  issues  involving  transfers  of  flag.  But 
both  the  rule  of  the  Declaration  and  the  former  English 
rule  are  more  favorable  to  transfers  than  the  old  French 
rule,  which  denies  the  right  of  sale  during  war  under  any 
and  all  circumstances.  The  chances  of  condemnation  in 
the  case  of  the  Dacia  are  therefore  much  greater  since  it 
is  to  he  tried  by  a  French  prize  court;  indeed  if  the  old 
French  rule  is  applied  it  must  he  condemned  whether  the 
motive  of  the  vendor  was  innocent  or  not.  This  being  the 
case,  it  is  not  at  all  improbable  that  the  capture  of  the 
Dacia  by  a  French  rather  than  by  a  British  cruiser  was  the 
result  of  pre-arrangement  between  the  British  and  French 
authorities.  Yet  if  the  French  government  recognizes  the 
Declaration  of  London  as  legally  in  force,  and  it  has  so 
proclaimed  it,  are  not  the  French  prize  courts  bound  to 


<3  See  his  article  in  this  Journal  for  January,  1915,  p.  42. 
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apply  the  rules  of  the  Declaration  and  release  the  Dacia  if 
the  owner  can  prove  that  the  sale  was  a  hona  fide  transac¬ 
tion  and  not  made  to  elude  the  risk  of  capture?  Great 
Britain  and  France  are  allies;  they  have  put  into  force 
without  alteration  the  provisions  of  the  Declaration  re¬ 
specting  transfers  of  flag,  and  they  have  both  announced 
their  intention  of  observing  them  during  the  present  war. 
The  situation  would  therefore  be  anomalous  if  one  of  them 
should  insist  upon  applying  the  rule  of  the  Declaration 
because  it  is  more  favorable  to  its  interests  than  its  former 
rule,  while  the  other  should  refuse  to  apply  it  because  it  is 
less  favorable  to  its  interests  than  the  rule  which  it  has 
heretofore  enforced. 

If  the  French  prize  courts  apply  the  rule  of  the  Declara¬ 
tion  of  London  in  determining  the  question  of  the  validity 
of  the  sale  of  the  Dacia,  as  the  Italian  courts  did  in  the 
cases  of  the  Vasilios  and  the  Aghios  Gorghios  during  the 
Turco-Italian  war,  notwithstanding  the  fact  that  the  Italian 
government  had  not  ratifled  the  Declaration,  it  will  be  in¬ 
cumbent  upon  the  owner  (not  upon  the  vendor,  since  he  has 
no  interest  in  defending  a  title  which  is  not  contested  by 
the  vendee),  to  prove  not  only  that  the  sale  was  a  hona  fide 
transaction,  that  it  was  not  made  dnring  the  course  of  a 
voyage  or  in  a  blockaded  port,  and  that  the  ship  was  trans¬ 
ferred  to  American  registry  in  accordance  with  the  require¬ 
ments  of  the  American  registry  laws,  but  he  must  in  addi¬ 
tion  prove  that  the  purpose  of  the  vendor  in  selling  the 
ship  was  not  to  withdraw  it  from  the  risk  of  capture  to 
which  it  was  exposed  before  the  transfer.  While  the  onus 
of  proof  is  on  the  purchaser,  the  motive  of  innocence  which 
must  be  established  by  him  is  that  which  actuated  the 
vendor,  for  ordinarily  the  purchaser  could  have  had  no 
other  motive  than  that  of  commercial  profit.  Thus  two 
separate  ’ and  distinct  tests  must  be  applied,  one  relating 
to  the  formal  character  of  the  transaction,  the  other  to  the 
motive  of  the  vendor,  either  of  which  alone  may  constitute 
a  ground  for  condemnation.  The  opinion  expressed  in  the 
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memorandum  of  the  American  solicitor  of  the  department 
of  state,  dated  August  7,  1914,  that  the  Declaration  of  Lon¬ 
don  looks  only  to  the  good  faith  of  the  transfer  (that  is,  to 
a  transfer  made  without  defeasance  or  reservation  of  title 
or  interest  by  the  vendor)  and  not  to  the  ulterior  motives 
of  the  parties,  hardly  seems  a  justifiable  construction  of 
the  terms  of  the  Declaration  in  respect  to  transfers.  An 
examination  of  the  proceedings  of  the  naval  conference,  to 
say  nothing  of  the  plain  language  of  article  56  of  the  Dec¬ 
laration  shows  that  it  was  the  intention  of  the  Conference 
to  add  a  new  and  separate  test  to  that  of  good  faith,  namely, 
the  absence  of  an  ulterior  motive  on  the  part  of  the  vendor  i 
in  disposing  of  his  vessel.  This  is  the  construction  that 
has  generally  been  given  to  the  clause  by  commentators 
and  writers  on  international  law. 

Is  it  possible  for  a  purchaser  of  a  belligerent  merchant 
vessel  in  a  neutral  port  to  show  the  absence  of  an  intention 
on  the  part  of  the  vendor  to  withdraw  the  ship  from  the 
risk  of  capture?  It  will,  of  course,  be  argued  that  German 
merchant  ships  now  in  American  ports  are  there  because 
if  they  should  leave  and  go  upon  the  high  seas  they  would 
be  exposed  to  the  risk  of  capture.  The  very  fact  that  they 
remain  where  they  are  in  idleness  when  they  might  be  en¬ 
gaged  in  trade  and  earning  profits  for  their  owners  is  evi¬ 
dence  that  the  owners  are  afraid  to  withdraw  them  from 
the  ports  in  which  they  are  now  safe  from  capture.  If, 
therefore,  the  owner  sells  them,  it  is  because  he  desires  to 
relieve  them  of  the  liability  to  capture  to  which  they  would 
be  exposed  if  they  left  a  neutral  port.^^  But  on  the  other 
hand,  it  may  be  argued  that  the  motive  of  the  vendor  in 
disposing  of  a  vessel  while  it  is  in  a  neutral  port  where  it 
is  not  exposed  to  seizure  cannot  be  to  evade  the  conse¬ 
quences  of  capture.  May  it  not  be  said  that  the  purpose  of 

4^  Compare  on  this  point  the  re-  Senator  Root,  January  25,  1915, 
marks  of  Senator  Norris,  in  the  ihid,  pp.  2455  ff.,  and  of  Senator 
Senate,  January  29,  1915,  Congres-  Lodge,  ibid,  p.  3782  £f. 
sional  Record,  pp.  2745,  2748;  of 
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the  sale  under  such  circumstances  is  not  to  elude  the  con¬ 
sequences  of  capture,  since  the  vessel  is  not  in  fact  exposed 
to  the  liability  to  seizure,  but  rather  to  realize  immediately 
upon  a  piece  of  property  which  is  idle  and  unproductive, 
the  care  of  which  entails  daily  expense  to  him  and  which 
cannot  be  used  until  the  close  of  the  war.^'^  The  question 
is  debatable  and  able  defenders  of  both  views  are  not  lack¬ 
ing.  The  latter  view  is  undoubtedly  more  in  accord  with 
the  modern  theory  of  freedom  of  trade  and  with  practice 
in  the  past.  Certainly  it  was  not  the  intention  of  the  Naval 
Conference  to  prohibit  transfers  during  war  under  all 
circumstances.  Lord  Crowe,  one  of  the  British  delegates, 
said  at  one  of  the  sessions  of  the  conference,  “It  is  certain 
that  during  every  war  prize  courts  will  be  called  upon  to 
pronounce  judgment  upon  a  number  of  sales  made  in  good 
faith,  since  there  will  always  be  a  regular  traffic  in  ships 
as  in  other  objects.”^® 

Westlake  apparently  takes  the  position  that  the  prohi¬ 
bition  of  the  Declaration  is  directed  rather  against  transfers 
in  transitu  and  not  against  those  made  in  neutral  ports,^^ 
and  this  view  has  much  to  commend  it.  The  reason  for  the 
distinction  between  transfers  made  during  a  voyage  and 
those  made  in  a  neutral  port  is  to  be  found  in  the  very  dif¬ 
ferent  circumstances  under  which  they  are  made  in  the  two 
cases.  In  the  one  case  the  title  of  the  vendee  cannot  be  com¬ 
pleted  by  actual  delivery  of  the  ship ;  hence  the  transaction 
is  merely  a  transfer  of  documents.  Moreover,  while  at  sea 


45  Compare  on  this  point  the  re¬ 
marks  of  Senator  Walsh,  in  the 
Senate,  January  28,  1915.  Congres¬ 
sional  Record,  p.  2667. 

46  Proceedings  of  the  Interna¬ 
tional  Naval  Conference,  House  of 
Commons  Sessional  Papers,  Misc. 
No.  5  (1909),  p.  167. 

4T  International  Law,  Vol.  II,  p. 
149.  See  also  International  Law 
Topics,  Naval  War  College  Publi¬ 
cations,  1910,  p.  111. 

In  this  connection  it  may  be  re¬ 
marked  that  the  rule  adopted  by 


the  Institute  of  International  Law 
is  not  directed  against  transfers  in 
neutral  ports  hut  against  those 
made  in  transitu.  This  rule  is 
that  “the  legality  act  establishing 
the  sale  of  an  enemy  ship  during 
war  must  be  perfect  and  the  ship 
must  be  registered  conformably  to 
the  registration  laws  of  the  coun¬ 
try  whose  nationality  it  acquires 
before  leaving  port,  and  that  no 
transfer  made  during  the  course  of 
a  voyage  is  legal.  R^glement  In¬ 
ternational  des  Prises  Maritimes, 
9  annuaire.  Sec.  26. 
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the  ship  is  exposed  to  the  risk  of  capture  and  there  is  natur¬ 
ally  a  strong  presumption — the  Declaration  of  London 
makes  it  irrebuttable — that  a  sale  under  such  circumstances 
is  made  to  withdraw  the  ship  from  such  risk.*®  On  the  other 
hand,  the  sale  of  a  ship  lying  in  a  neutral  port  may  be  com¬ 
pleted  by  actual  delivery  and  not  being  liable  to  seizure  while 
there,  the  presumption  of  intent  to  elude  the  consequences 
of  capture  is  not  irrebuttable.  The  Declaration  of  Lon¬ 
don  forbids  transfers  only  during  a  voyage  or  in  a  block¬ 
aded  port;  it  recognizes  inferentially  the  right  to  make 
transfers  in  other  places,  although  it  creates  a  presump¬ 
tion  of  invalidity.  Yet  if  a  transfer  made  in  a  neutral  port 
is  unlawful  because  the  purpose  was  to  elude  capture,  we 
may  well  ask,  where  and  under  what  circumstances  would 
transfers  be  lawful?  The  only  possible  conclusion  is,  that 
if  the  transfer  of  the  Dacia  is  invalid  (assuming,  of  course, 
that  the  legal  formalities  required  by  the  Declaration  have 
been  complied  with)  there  are  apparently  no  conceivable 
circumstances  under  which  transfers  from  belligerent  to 
neutral  flags  can  be  made  after  the  outbreak  of  war.  In 
short,  we  are  living  under  the  regime  of  the  old  French 
rule  which  was  repudiated  by  the  International  Naval  Con¬ 
ference  for  a  new  and  less  rigorous  rule  which  even  France 
has  proclaimed  and  put  into  force  during  the  present  war, 
and  which  for  that  reason  is  binding  upon  her  prize  courts 
in  determining  the  legality  of  transfers  in  cases  brought 
before  them. 

But  it  will  be  said  that  the  effect  of  the  purchase  by  neu¬ 
trals  of  German  ships  which  the  British  navy  has  driven 
into  neutral  ports  will  be  to  deprive  Great  Britain  of  the 
fruits  of  a  victory  which  she  has  won  over  her  enemy 
through  her  superior  naval  supremacy.  To  this  conten¬ 
tion  it  will  be  replied  that  Great  Britain  can  have  no  fur- 


<8  The  presumption  of  invalidity 
in  the  case  of  transfers  made  dur¬ 
ing  a  voyage  exists  for  reasons 
readily  understood,  said  the  draft¬ 
ing  committee  of  the  Naval  Confer¬ 


ence  in  its  report,  namely,  “the 
connection  between  the  transfer 
and  the  war  risk  run  by  the  vessel 
is  evident.”  Proceedings,  p.  59. 
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ther  interest  in  such  ships  except  the  right  to  capture  them 
if  they  reappear  on  the  high  seas  flying  an  enemy  flag.  If 
they,  are  sold  while  in  a  neutral  port,  in  the  ordinary 
course  of  trade,  transferred  to  a  neutral  flag  and  reappear 
on  the  high  seas,  they  are  no  longer  enemy  ships.  The 
argument  that  the  purchase  of  these  ships  and  the  payment 
of  money  to  their  German  owners  would  amount  to  the 
giving  of  aid  to  the  enemy,  would  apply  equally  to  other 
commercial  transactions  involving  the  purchase  by  neutrals 
of  goods  from  belligerent  owners.  Certainly  the  British 
admiralty  courts  have  never  in  the  past  condemned  the 
sale  of  belligerent  merchant  vessels  to  neutrals  on  any  such 
grounds,  and  there  is  not  a  single  English  writer  on  inter¬ 
national  law  who  has  maintained  such  a  view. 

A  somewhat  different  question  from  that  involved  in 
the  case  of  the  Dacia  was  raised  by  the  proposed  shipping 
bill  which  was  before  congress  at  the  recent  session.  This 
bill  authorized  the  government  of  the  United  States  to 
subscribe  for  fifty-one  per  cent  of  the  capital  stock  of  any 
corporation  now  or  hereafter  organized  under  the  laws  of 
the  United  States  or  any  state,  for  the  purchase,  mainte¬ 
nance  and  operation  of  merchant  vessels;  that  the  Secre¬ 
tary  of  the  Treasury,  the  Postmaster  General,  and  the  Sec¬ 
retary  of  Commerce  should  constitute  a  board  with  full 
power  to  vote  the  stock  of  the  United  States  and  to  carry 
out  the  purposes  of  the  act;  and  that  the  President  should 
be  authorized  to  charter,  lease,  or  transfer  vessels  pur¬ 
chased  or  constructed  under  the  provisions  of  the  act. 

It  was  clearly  the  intention  of  the  authors  and  advocates 
of  the  bill  that  the  fleet  contemplated  by  the  bill  should  be 
acquired  mainly  by  the  purchase  of  German  vessels  now 
lying  in  American  ports.^®  This  intention  may  be  inferred 


*9  Ther?  are  at  present  some  fifty- 
eight  vessels  fiylng  belligerent  fiags 
in  various  American  ports.  They 
range  in  size  from  the  Neptune,  a 
petty  barque  of  197  tons  in  the  har¬ 
bor  of  San  Francisco,  to  the  gi¬ 


gantic  Vaterland  of  54,282  tons  in 
the  harbor  of  New  York.  Most  of 
them  are  owned  by  the  Hamburg- 
American  and  the  North  German 
Lloyd  lines,  but  a  number  are 
owned  by  Austrian  lines. 
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from  the  refusal  of  the  Senate  to  adopt  an  amendment  pro¬ 
posed  by  Senator  Lodge  that  no  vessels  should  be  pur¬ 
chased  under  the  act  which  are  the  property  of  any  citizen 
or  subject  of  any  belligerent  nation. 

Assuming,  therefore,  that  if  the  bill  had  become  law  and 
the  company  organized  thereunder  should  have  proceeded 
to  purchase  any  such  vessels,  would  the  transactions  have 
been  inconsistent  with  the  duties  of  neutrality?  The  ques¬ 
tion  is  certainly  debatable.  The  purchase  in  such  a  case 
would  have  been  a  very  different  transaction  from  that  in¬ 
volved  in  the  Dacia,  where  the  parties  were  private  citi¬ 
zens.  In  the  former  case  the  purchaser  would  have  been  a 
company  directed  by  a  board  composed  of  three  members  of 
the  cabinet,  and  a  majority  of  the  shares  of  stock  of  which 
was  owned  by  the  government  of  the  United  States.  In  ef¬ 
fect,  the  purchaser  would  have  been  the  government  of  the 
United  States,  The  fact  that  a  portion  of  the  stock  was 
held  by  private  citizens  would  hardly  have  altered  the  situ¬ 
ation.  While  both  England  and  the  United  States  have 
always  upheld  the  right  of  neutral  individuals  to  purchase 
belligerant  merchant  vessels  whenever  the  transaction  was 
a  hona  fide,  fully  perfected  and  unconditional  sale,  neither 
has  ever  admitted  that  governments,  either  directly  or  in¬ 
directly,  through  corporations  which  they  control,  might 
make  such  purchases.  That  it  would  have  been  an  unneu¬ 
tral  act  was  the  opinion  of  Mr.  Lansing,  Counselor  of  the 
Department  of  State,  and  it  was  the  view  expressed  by 
Senators  Lodge,  Root,  McCumber,  Burton  and  Norris  dur¬ 
ing  the  debates  on  the  proposed  bill  during  last  January. 
The  rules  of  international  law  forbid  neutral  governments 
from  doing  many  things  which  are  permitted  to  individuals. 
One  of  these  is  the  sale  of  arms,  ammunition  and  other 
articles  for  the  military  use  of  belligerents.  No  one  would 
seriously  contend  that  a  neutral  government  may  engage 
in  such  a  business  without  violating  its  obligations  of  neu¬ 
trality.  It  does  not  follow,  therefore,  that  because  neutral 
individuals  may  purchase  belligerent  merchant  vessels  un- 
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der  certain  conditions,  neutral  governments  may  do  so 
either  directly  or  indirectly  through  corporations  in  which 
they  own  a  controlling  interest  and  the  full  right  of  man¬ 
agement. 

Finally,  the  purchase  of  such  vessels  by  a  government 
corporation  would  raise  a  difficult  question  concerning 
their  status.  Would  they  be  public  vessels  entitled  to  im¬ 
munity  from  search  or  seizure,  or  would  their  status  be 
the  same  as  that  of  private  merchant  vessels,  which  may  be 
searched  and  condemned  for  blockade  running  or  for  car¬ 
rying  contraband?  According  to  the  decision  in  the  case  of 
the  Parlenient  Beige,  a  public  vessel  does  not  lose  its  char¬ 
acter  as  such  merely  because  it  carries  passengers,®*^  and 
it  may  be  doubted  whether  the  Stone  amendment  to  the  bill, 
which  declared  that  such  vessels  should  have  the  status  of 
privately  owned  ships,  would  have  removed  the  difficulty.®^ 
It  might  estop  the  United  States  from  asserting  any  claim 
against  a  belligerent  government  on  account  of  search,  de¬ 
tention  or  confiscation  of  such  a  vessel,  but  would  it  be  a 
sufficient  defense  in  case  the  vessel  were  found  carrying 
contraband?  Private  owners  may  engage  in  such  traffic, 
but  may  a  government-owned  vessel  do  so,  even  when  the 
government  has  declared  by  its  own  law  that  such  vessels 
shall  be  regarded  in  the  same  light  as  private  vessels? 

Happily  the  abandonment  of  the  merchant  shipping  bill 
has  made  the  question  one  mainly  of  academic  interest, 
and  we  are  relieved  of  the  necessity  of  attempting  an  an¬ 
swer.  Happily,  also,  we  are  now  relieved  of  the  danger  of 
the  possible  international  complications  with  which  the  bill 
threatened  the  country. 

James  W.  Garner. 

University  of  Illinois. 


50  English  Court  of  Appeals 
(1878),  Law  Reports,  5  Probate 
Div.  197.  See  on  this  point  the  re¬ 
marks  of  Senator  Lodge,  in  the 
Senate,  January  4,  1915,  p.  981. 

51  Compare  the  remarks  of  Sen¬ 


ators  Barton  and  Cummins,  in  the 
Senate,  January  19,  1915,  Congres¬ 
sional  Record,  p.  1945;  also  the  re¬ 
marks  of  Senator  Burton,  in  the 
Senate,  January  20,  ibid,  p.  2093. 


f 


I 


t 


I 


